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Part 1:  Executive Summary
Introduction


In March 2010 the U.S. Army Corps of Engineers solicited public comment on their Draft Environmental Impact Statement (DEIS) concerning a proposed Project to roughly triple the volume of Gross Reservoir, located in Boulder County, Colorado, for purposes of draining more water from the Colorado River Basin west of the Continental Divide for Denver Water rate-payers to use to water their lawns and for other purposes.  We provided a 28-page critique of the DEIS, emphasizing issues affecting communities near Gross Reservoir in Boulder County.


The Army Corps and their hired contractors (URS Corporation) took four years to consider public comments, to amend and update their analyses, and to prepare a Final Environmental Impact Statement (FEIS), released in late April 2014.  They provided the public with a mere six weeks to evaluate the more than 10,000 pages of the FEIS and have rejected requests by hundreds of citizens and public officials to provide more time to evaluate this enormous document and provide critical response.  This shows shocking lack of respect for members of the public, who lead busy lives and have limited time to evaluate such an enormous, technical document.  The deadline for comments is today.


With no time to study more than a small fraction of the FEIS, we have chosen to base our analysis on the required Responses by the Corps to our original critique of the DEIS.  Our original critique dealt with issues we are particularly knowledgeable about and it seemed that we could gain insight about the degree to which the FEIS corrected errors, updated analyses, and was responsive to the critiques by examining their Responses to our critique and associated parts of Chapters of the FEIS.  Our detailed evaluation of Responses to our critique is appended and/or sent as a separate file (“Evaluation of Notable Statements in Corps Responses to Chapman 2010 Critique of DEIS”).  Based on that evaluation, we identify in this Executive Summary the larger problems with the FEIS.


As in our original critique, we have left it to others to evaluate the serious issues concerning streams in the Colorado River Basin, technical aspects of water management, and other areas removed from our detailed knowledge and expertise.  So we deal with some of the more general attributes of the alleged “need” for this Project and concentrate on its impacts on communities and the environment surrounding Gross Reservoir.


We find the FEIS to be shockingly incompetent, filled with bad misinformation, retrenching from the DEIS on topics where advances should have been made, and violating in many ways the requirements of NEPA for a valid FEIS.  The Environmental Protection Agency should immediately suspend this subjective, biased process, reject this FEIS outright, and put a stop to this ill-conceived Project.  Other entities with powers to issue essential permits for this Project (e.g. FERC, the Boulder County Commissioners, State of Colorado officials) should look deeply into this flawed process and take appropriate actions within their powers to stop the expansion of Gross Reservoir.  We encourage other public officials – local, state, and federal – to voice their opposition to this expensive, destructive Project for which there is no demonstrable need.

Major Issues with the FEIS


In what follows, we reference our detailed analyses and commentary on the Corps Responses to our original critique by the Corps Response #, by which our detailed Evaluation of Responses (appended or sent separately) is organized.

► Violation of NEPA by failure to consider reasonable alternatives that emphasize water conservation, maintaining steadfast adherence to the obsolete assertion that the “need” is 18,000 AF/yr firm yield.  NEPA 40 CFR 1502.14 requires that “all reasonable alternatives” be evaluated.  In the DEIS, the Corps cited an illegal reason for not evaluating a conservation-intensive alternative and has deleted that wording.  But it still refuses to consider how conservation practices have evolved during the past decade, refused to consider comparisons with how other dry-climate cities in the American West have developed stronger incentives for conservation, and will not meet its obligation to evaluate such a reasonable alternative, which might completely remove the firm yield “need”.  The “need” is simply asserted, without supporting logic that would compare the potential impacts on Denver lawn-waterers if the Reservoir were not enlarged with the unmitigated impacts on others near the Reservoir and in the Colorado River Basin of enlarging the Reservoir.  [#751-45, #751-54, #751-44, #751-1, #751-36, #751-34, #751-38]

► Failure to compare Denver Water’s procedures with water conservation measures in other dry-climate cities and consider implementing stronger measures.   Denver is in a near-desert environment, yet has pervasive lawns of very-water-hungry Kentucky bluegrass.  While Denver Water has instituted some modest water conservation measures, the success of more stringent measures in other cities in the American West demonstrates that they are viable, whether it is planting less thirsty kinds of grasses, considering xeriscape, replacing water-consumptive appliances (e.g. with low-flow toilets), etc., all of which can be incentivized by measures (steeply tiered rate structures, more active educational campaigns, etc.) available to Denver Water.  We raised these questions but the Corps evades answering them, generally by just recounting – in a non-comparative way – the measures Denver Water is implementing.  Indeed the Corps even claims that it is “inappropriate to compare per capita water use between municipalities.” [#751-41, #751-38]
► The study area was, and remains, restricted essentially to just the FERC-regulated boundaries, thus neglecting serious evaluation of many impacts (other than those just along streams and roads) extending thousands of feet or miles beyond the study area.   The FEIS does not augment the original study by considering more distant major impacts on migrating animals, noise from helicopters or blasting or 24-hour rock-processing operations, dust driven by Chinook winds, bird populations, etc.  Even within the narrow study area boundaries, the original study overlooked the fact that the Project would totally inundate a major scenic attraction, Forsythe Falls, thus demonstrating how inadequate the study was.  The study area should be augmented and a more thorough and competent study undertaken.  [#751-5, #751-3, #751-26]
► The FEIS backtracks and does an even poorer job than the DEIS of giving weight to the vital shorter- and mid-term impacts of the Project compared with the final state in 2032.  We complained that the formalism of the study, in contradiction to normal economic analyses, gave great weight to conditions in 2030 while down-weighing negative impacts during Project construction, which are most important to people living near the Project.  The FEIS now actually gives still less weight to near-term impacts.  [#751-55,  #751-50, #751-50, -40, and -51]
► The Magnolia Environmental  Preservation Plan (MEPP) was ignored in the DEIS despite admonishment by the Boulder County Commissioners that it should be considered as plans for Gross Reservoir expansion advanced.  Though it is now mentioned, it remains ignored in the FEIS.  This thorough, professional land-use plan is part of the Boulder County Comprehensive Plan.  It is now summarized in the FEIS in a single, short, non-substantive sentence followed by a claim – demonstrated nowhere – that the Project would not conflict with MEPP, which is absurd.  Elsewhere, the FEIS explicitly declines to consider MEPP’s comprehensive data (e.g. concerning bird populations).  [#751-56, #751-49, and #751-9]

► The FEIS contains many major, glaring errors in its maps and descriptions of locations and attributes of local roads, subdivisions, etc.  The FEIS is incompetently unaware of the actual geographic realities near Gross Reservoir and thus makes absurd statements about Project actions.  Among the errors in the text and in the maps (some pointed out in the DEIS and “corrected” mistakenly) are:

*  A major part of Magnolia Rd. is labeled as CR 97, which is located elsewhere.

*  It is claimed that there would be no visibility from residences of Project activities, yet the quarry location is in direct view of Lakeshore residences.

*  FEIS claims that Boulder County’s Hawkin/Walker… Environmental Conservation Area (ECA) is located to the east below the dam and would be unaffected by the Project, whereas the ECA includes elk wintering grounds adjacent to the reservoir and Twin Sisters, 1,500 ft. above the Reservoir to the northwest.

*  FEIS states that the Aspen Meadows subdivision lies east of the Reservoir and has “only a few homes.”  In fact it lies northwest of the Reservoir and has about 100 homes.

*  FEIS lists only 6 subdivisions impacted by the Project, whereas there are at least 15 in Boulder County and more in Jefferson and Gilpin counties.

*  FEIS and its mis-labeled maps are unaware of the distinction between CR 68 (a narrow residential dirt road) and CR 68J (a road difficult even for 4x4’s).

*  In Fig. 3.15-1, a road is labeled as Lazy Z Rd. even though that road is ~2 miles away.

*  The Corps Response says that local traffic volume data are now in Fig. 3.12-1; they are not.

[#751-16, #751-52 & #751-48, #751-11, #751-58, #751-17, -14, & -18, #751-20]
► The FEIS totally ignores the consequences (e.g. fires, dust pollution) of Gross Reservoir being located in one of the most extreme wind corridors in the United States.  The incompetent analysis is unaware of relevant wind data by the nearby Boulder/Denver Weather Bureau, NCAR, and NOAA, mentioning instead weather data from outside the wind corridor.  We presented a map showing extreme wind conditions in our DEIS critique.  The FEIS continues to ignore the frequent hurricane-force Chinook winds and it does not address the potential issues from wildfires (like the one on the shores of the Reservoir in 2000) or for fires caused by Project activities.  Relevant mitigation for wind-driven dust, trucks toppled or blocked on CR 93, fire prevention or suppression, etc. does not appear to be discussed at all.  That URS is unaware that some of the nation’s chief meteorological organizations are located just 5 miles from Gross Dam exhibits mind-boggling technical incompetence.  [#751-21, #751-22, #751-46, #751-65]
► The evaluation of tree removal has gone from bad (in the DEIS) to worse (in the FEIS), even as the estimated number of trees to be cut has dramatically increased to 200,000.  The FEIS now refuses to estimate how trees will be removed or traffic impacts of logging trucks on highways like SH 72.  One of the greatest perceived impacts of the Project by residents of surrounding communities is traffic by logging trucks removing trees from the site on rural roads.  It has been the subject of repeated public hearings and discussions and resulted in a recent “Haul Study” by Denver Water.  Yet the FEIS retreats from the issue, saying “It is unknown at this time the volume of trees that would be hauled off-site and the associated number of trucks.”  It is intolerable that the impact of this major part of the Project is now withheld from the public prior to our last opportunity to comment.  It is mandatory that reasonable estimates of impacts be provided in the EIS.  Failure to do so violates the intent of NEPA. [#751-12, #751-19]
►  Destruction of the serene, quiet, rural ambience of the neighborhood and associated National Forest and Open Space lands.  Instead of evaluating the degree to which the Project will degrade the existing conditions, the FEIS now falls back on the least common denominator: it will adhere only to minimal County, State, and EPA standards for noise, air quality, and other degradations to the environment.  The FEIS exhibits no understanding of rural lifestyles and the amenities of the communities surrounding the Reservoir, where narrow dirt roads are preferred, coyotes can be heard for miles, you can see “forever” through clear skies, and the abundant local wildlife are treasured.  While the DEIS referred to CDOT criteria requiring noise abatement for 10dBA increases in noise beyond the 30 to 40 dBA ambient conditions, the FEIS backtracks and refers only to common national standards for “safe” human exposure to noise.  It takes a similar approach to air quality, promising to adhere to air quality rules (it can hardly do less, legally).  In countless ways, the FEIS would now destroy, for a 4-to-5-year period, the very special qualities that have attracted people to live here…and with zero proposed mitigation, in most cases.  [#751-52 & #751-48, #751-58, #751-23]

► The FEIS denies that home values will drop, tax receipts will decrease, and people will move out of the area if the Project proceeds.  The FEIS asserts, based on no surveys or other metrics, that no homes (except a few on Gross Dam Rd.) would be impacted by the Project, that there would be no increase in vacancy rate, there would be no loss in home values, and nobody would move away from the area because of the Project.  It ridiculously calculates the loss of tax revenue to local governments, school districts, and fire districts as totaling just $182 annually!  These conclusions are absurd.  Of course home values will suffer as would-be buyers become aware of the industrial activities going on for years, witness the noise and air pollution, are stopped by congested traffic, and see that the advertised amenities of the rural neighborhood don’t exist.  Locals know many people who plan to move if the Project proceeds.   [#751-52 & #751-48]
►  The FEIS dismisses the impacts during the 4-to-5 year construction phase as being minimal or nonexistent because they are “temporary”.  Most people would call 4-to-5 years “long-term.”  That is about one-third of the time that an average American family lives in a particular home.  Normal socioeconomic analyses weigh the immediate years in the future most heavily, while the FEIS concentrates on the end-phase two decades in the future and claims that 4-to-5 year impacts are necessarily minimal.  That is not the way real people feel. [#751-55 & #751-50, #751-58]
►  The FEIS claims that “no traffic volume data exists for county roads” and thus refuses to estimate the Project’s impact on local traffic.  This is gross incompetence!  Traffic volume data have always been available on the Boulder County website, including for Gross Dam Road itself.  Why can’t URS contractors simply google “Boulder County CO traffic volumes”?   The very first link that appears is to the map of Boulder County traffic volumes that is updated each year (https://www.bouldercounty.org/roads/maps/pages/trafficvolumemap.aspx).  This inability to assess impacts on local traffic illustrates the extraordinarily unprofessional sloppiness and inadequacy of the FEIS.  [#751-52 & #751-48]
►  Surveys of animals, birds, and plants conducted 8 to 9 years ago for the DEIS have not been updated.  Therefore, moose – previously absent but now present – are omitted from consideration.  Old surveys didn’t find red-tailed hawk nests, the FEIS says, but local residents know that such hawks are abundant near Gross and nests within 1/3 mile of Project activities are bound to exist.  Colorado Dept. of Wildlife specifies that human activity should not occur within 1/3 mile of such a nest. [#751-11, #751-9, #751-8]
► There is no consideration in the FEIS of the goals and purposes of the land-use classifications by the USFS and Boulder County of lands surrounding Gross Reservoir.  The FEIS simply asserts that the Project does not conflict with existing land-use policies, but offers no analysis of why that is true…when it is obviously not true.  Two Boulder County Environmental Conservation Areas (ECAs) are adjacent to Gross.  A major purpose of the Hawkin Gulch/Walker Ranch/Upper Eldorado Canyon Environmental Conservation Area (ECA) is protection of Winiger Ridge Elk Herd, yet the single sentence in the FEIS mentioning this ECA doesn’t mention elk at all and the FEIS discussion of elk elsewhere is trivial and naïve, talking about the tiny reduction in habitat due to larger Reservoir size but ignoring scientifically documented issues of elk avoidance of human activity and implications for migration.  The Corps asserts that reservoirs are compatible with Boulder County’s Forestry zone, but fails to mention any of the caveats and restrictions in the Forestry Zone that would seem to rule out this expansion Project (e.g. being in harmony with the surrounding area).  The FEIS says trivially that the Project will not inundate the Winiger Ridge Natural Landmark, ignoring the reasons for the designation.  The FEIS exhibits no awareness that roads west of Gross Reservoir are closed to motor vehicles by the USFS (for good reasons based on Boulder Ranger District land-use policies for this part of the Forest) for nearly half of each year.  [#751-11, #751-47]
►  The FEIS is clueless about the numbers of people in the affected neighborhoods and where they live.  It adopts a “gerrymandered” Primary Impact Area (PIA) for socioeconomic analysis, not centered on the Reservoir, that includes unaffected National Forest lands up to 4.5 miles away but excludes heavily populated subdivisions as close as ½ mile to the Reservoir.  In text discussing affected subdivisions, the FEIS omits most official subdivisions in Boulder County and all such subdivisions in Gilpin and Jefferson Counties.  The FEIS claims that only “a few” homes are in subdivisions other than the Lakeshore subdivision, which is totally false.  [#751-52 & #751-48, #751-58]
►  The FEIS socioeconomic section is obsolete and fails to update its analysis based on public comment on the faulty DEIS.  All tables in the “analyses” in Chap. 5-19 are credited to Harvey Economics 2007, seven years ago, proving that there has been no update.   This violates NEPA’s requirement that public comment be considered.  The Corps had 4 years to correct their numerous errors on this topic in the DEIS, but they have left it unchanged.  [#751-58]
►  The FEIS asserts:  “…since the Corps will not make substantial changes to the Proposed Action that are relevant to environmental concerns, and there are no significant new circumstances or information relevant to environmental concerns and bearing on the Proposed Action or its impacts, a Supplemental document will not be prepared for the Moffat Project.”  This is an astonishing statement that evidently says that all the public commentary on the DEIS provided “no new information…bearing on [the Project] or its impacts….”  This is a shocking rebuke to all the members of the public and officials who supplied abundant information that was surely “new” to the Corps and URS.  This clearly demonstrates the wholly obstinate and closed-minded attitude behind the responses to the public and preparation of this FEIS.  [#751-46]
►  The Corps fails to respond to the question of environmental injustice raised by the fact that the Project is deemed necessary, in part, by a desire to lessen the already very limited occasions when a drought might force curtailment of watering of thirsty Kentucky bluegrass on Denver’s lawns while rural residents near Gross Reservoir would suffer severe impacts from the Project even as Colorado law prohibits them from using a drop of their well-water outside their homes.  Why should it be guaranteed that residents of a city in a near-desert climate are guaranteed that they can water Kentucky bluegrass lawns, even during droughts?  Indeed Denver Water rate-payers would be subsidized by Boulder County residents to the degree that the negative impacts of the Project on them are not being fully mitigated or compensated.  The Corps’ one-line referral to a table and summaries of current Denver Water rates and conservation measures are not a response to this important issue.  [#751-35, #751-2]

►  The FEIS refuses to outline the likely routes to be used by trucks hauling gravel and sand from near Longmont to the Dam site thus disenfranchising citizens in and near Boulder County (e.g. in Lafayette, City of Boulder, Broomfield, Superior) who might be affected from being able to comment on impacts on roads near their homes, businesses, or commute routes.  The point of a 10,000+ page EIS is to present sufficient detail that the environmental impacts can be assessed.  This is one more case where perhaps the most widespread kind of impact of the Project throughout Boulder County is left undefined so it can’t be assessed.  This violates the purpose of an EIS.  [#751-15]
► The FEIS adopts the year 2006 as “Current Conditions.”  This was obsolete even when the DEIS was released and is even more egregious now.  (And the FEIS relies on population projections six to seven years out-of-date.)  Many things have changed in Denver Water operations and in socioeconomic conditions, including the Great Recession, since 2006.  The FEIS is thus built on an obsolete fiction rather than actual current (or at least recent) conditions.  The Corps response is that 2006 is appropriate for “Current” because that reflects when the data were obtained.  With four years to reconsider the DEIS, it is unprofessional for data not to have been updated and for the FEIS to continue to define “Current Conditions” by obsolete data.  It mocks the straightforward meaning of the English word “current”.  Similarly, the FEIS uses population projections published in 2007 and 2008, before the DEIS, even though updated, post-Great-Recession figures are available from 2014.  [751-50, -40, and -51, #751-39 and -64]
► The Corps response to us that the Project is compatible with FERC license Article 414 (Visual Resource Protection Plan) is a lie.  The actual text of FEIS Chap. 5 says the opposite.  It says why degradation of visual resources cannot be mitigated in the short-term and only partially in the long-term.  [#751-27]
Conclusion


Incompetence and obsolescence pervade the FEIS, which is difficult to understand since the Corps and URS had four years to revise and update the faulty DEIS.  It violates NEPA in failing to provide substantive response or consideration to important substantive critiques we, and many others, submitted concerning the DEIS.  If the sloppy, erroneous, and unprofessional character of the parts of the FEIS that we had time to study are typical of the rest of the 10,000+ page document, then it should be summarily rejected by the EPA and the Army Corps.  The FEIS wholly fails to justify the “need” for the Project, fails to honestly outline the impacts (mainly not proposed to be mitigated), and withholds descriptions of vital, major parts of the Project that should be explained in an EIS for public comment and before permitting.  In its failure to assess reasonable conservation-intensive alternatives to the adopted Alternative, and in its failure to objectively assess the negative impacts of the Project on surrounding communities and environment, the FEIS violates the requirements for an EIS as specified by NEPA.
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Part 2:  Evaluation of Notable Statements in Corps Responses (in “Public Part A” of the FEIS) to Chapman 2010 Critique of DEIS
In March 2010, we submitted to the U.S. Army Corps of Engineers the document “Critique of Draft Environmental Impact Statement for “Moffat Collection System Project” (Enlargement of Gross Reservoir).”  In the Final EIS, the Army Corps (or their URS contractors) have nominally responded in detail to our 28-page document, as required.  Below, we evaluate those Responses (or lack of responses).  In doing so, we capture many of the failures of the FEIS, because the Responses often refer to sections of the FEIS, and we evaluate what the FEIS says about those issues.  Our focus, as in our original document, concerns local impacts of the proposed Project on Boulder County and on surrounding communities in Boulder, Jefferson, and Gilpin counties as well as overall questions about the “need” for the Project.  In addition, we object to the impacts of the Project for the Western Slope of Colorado and for the whole Colorado River Basin;  because others are addressing these concerns, we concentrate our remarks on the negative impacts on local communities and the environments of regions in southern Boulder County (and somewhat beyond) as well as on more general issues about the Project and its supposed “need”.

First, we summarize separately in our Executive Summary the major issues we find in the FEIS as a result of investigating the Responses to our original concerns about the DEIS.  Below we address, in detail, the failures of the Corps’ Responses that provide the foundation for our Executive Summary and for our generalized statements of major issues.  The format of this detailed critique of the Responses is as follows:  We follow the Corps Responses to our DEIS critique on pp. 870 – 951 of “Public Part A” of Appendix N of the FEIS.  When a Response is re-directed to a later Response, we follow the later Response and all the parts of the FEIS (especially in Chapters 3 – 5) cited at that point before returning to the ordered point-by-point Responses.

Each entry below first references in small bold Arial font the specific Response number.  Our main text is in Times New Roman 12-point font.  When we quote Corps language, we do so in small bold Arial font.  When we quote from our Comments on the DEIS, we do so in small bold Arial italic font.   At the end of each section of this commentary on the Corps FEIS Responses, we list the page numbers of Appendix N where the Comment and Response/s may be found.
Response #751-33: This is a generic Response to many comments, such as the introductory paragraph in our Executive Summary.  It appears to be repeated when the Corps doesn’t know how to respond:

Prior to making decisions on the proposed Project, the Corps will evaluate and consider the Project’s NEPAenvironmental effects according to NEPA. 

Pg. 870 [pg. refs. are to Appendix N unless otherwise specified]

Response #751-45: 
Concerning our Comment 751-45 on the statement that “development of 18,000 AF/yr of new firm yield is the only action to be analyzed in the EIS” which sought to clarify why this was the only action, the Response indicates that conservation of 16,000 AF/yr is included in the action…but it doesn’t address the requested more proactive conservation options.

Pg. 871

Response #751-41:  It is generally inappropriate to compare per capita water use between municipalities or other entities due to the fact that per capita use levels are dependent on a number of variables, many of which are uniquely specific to each entity. 

It goes on to say how Denver Water establishes its rates, based on cost of service.  But it does not answer why a more steeply tiered structure isn’t used, as in other cities.

Pg. 873

Response #751-5:  The study area is reasonable for an EIS-level of analysis because it includes all areas potentially affected by direct impacts from the Project during construction activity. 

This Response (which goes on to exempt socioeconomic and transportation analyses) is not adequate.  There are many impacts beyond the very small study area, on migrating animals, on noise from helicopters, on noise from blasting, etc.  (Also see comment on Response 751-3 below.)
Pg. 874

Responses #751-55 & #751-50:   Responding to a question about why they down-weighted effects during near-term construction and instead weighted effects many years later (“Full Use”), they respond that the format has been changed which provides a revised baseline for more detailed discussion of Project -related effects. 

They say that Chapters 4 and 5 contrast the Full Use with “Current Conditions (2006)” and with “Full Use of Existing System,” respectively.  They continue to dismiss effects during the 4.1-year Project as being “minor and temporary,” at least in the case of Transportation.  Chapter 4 (Transportation) says that cumulative impacts on traffic on SH 72 would be “negligible” since metro Denver is projected to grow in population so traffic would be expected to increase.  (How does metro traffic relate to Coal Creek Canyon?)  There is no citation or analysis.  In fact, the specific analysis of the Transportation effects from the Proposed Action is just two short paragraphs!  They assert, without citing the basis of their calculations, that there are a maximum of 214 extra peak-hour vehicle trips, which they claim has “negligible impact” on even the minor arterials that serve the Gross Reservoir site.  Although Chap. 4 has 600 pages, most deal with Alternatives other than the Proposed Action.  (See further comments on Response 751-50 below.)

Pg. 875,  pg. 898; Chap. 4 531-532

Responses #751-56, #751-49, and #751-9: The recommendations in the MEPP were reviewed and are summarized in FEIS Section 3.16. 

MEPP is the Magnolia Environmental Preservation Plan, adopted as part of the Boulder County Comprehensive Plan; the Corps was admonished to consider MEPP in 2003 by the Boulder County Commissioners.  But MEPP was ignored in the DEIS.  This says that the MEPP recommendations are summarized in this Section.  The “summary” consists of one short sentence, “The MEPP sets forth goals for scenic and rural character presentation.”  They then assert that “The Moffat Project would not result in major conflicts with the recommendations contained in MEPP…”.  They do not evaluate how Project elements do or do not conflict with MEPP…certainly not in the cited Section.  As one example, MEPP calls for “unfragmented habitats,” yet the Project would construct new roads and make others larger, definitely furthering the fragmentation of habitats.  This appears not to be analyzed in the FEIS.  (See further comments re #751-9 below.)
Pg 875, Pg. 901, Chap. 3 pg. 536

Response #751-16: FEIS Figure 3.12-1 was revised to include Magnolia Road. Construction related activity related to the dam raise would occur year-round, primarily on Denver Water property. Denver Water would coordinate with the USFS for tree removal access at the appropriate times. 

Unfortunately, while the revision shows Magnolia Road, the portion from Lazy Z to Peak-to-Peak is incorrectly labeled as CR 97.  The comment about “appropriate times” is in response to our pointing out that the road beyond the gate on Lazy Z is closed for many months on a seasonal basis.  This is not an adequate consideration of road closure; if current regulations were adhered to, many of the roads the Project expects to use (e.g. 359) would be closed for about half of each year.  The Project either is unaware of this major impact on their operations or they do not intend to adhere to the current road closures, which have solid justifications.
Pg. 876

Response #751-57: 
They now mention Forsythe Falls, omitted in the DEIS.  They say in Chap. 5 that “its inundation would constitute a major long-term impact.”  There is no mention of how they would mitigate that impact.
Pg. 877, Chap. 5 Pg. 463

Response #751-21 & Response #751-22: 
Gross Reservoir is located in one of the windiest localities in the United States.  During autumn through spring, winds frequently exceed hurricane force during Chinook and Bora conditions in a corridor extending from Caribou down through Gross to Rocky Flats.  In response to our criticism that the DEIS didn’t even mention Chinook winds and the general windy conditions in the Gross area, they respond:  A site-specific analysis of wind conditions in the Gross Reservoir area has been added to FEIS Section 3.13. 

This is NOT TRUE!  There is zero “analysis” in this Section.  They incorrectly claim that “wind data are not as available” as other meteorological parameters.  They then show a table of mean and maximum wind speeds by month for just two distant locations: Rocky Mtn. Airport (Jeffco) and Mountain Research Station (MRS: SW of Ward).  They claim the data are for 2004-2007, but MRS data are sourced to a 1998 publication.  The supposed lack of data is ridiculous.  Much closer to Gross Reservoir than either of these stations are NOAA’s Boulder Labs (including the Denver/Boulder Weather Bureau) and the National Center for Atmospheric Research.  The NCAR weather website

http://www.eol.ucar.edu/cgi-bin/weather.cgi?site=ml&period=5-minute&fields=tdry&fields=rh&fields=cpres0&fields=wspd&fields=wdir&fields=raina&units=english
records winds on a minute-by-minute basis.  The station is just 5 miles from Gross Dam, whereas the two stations in the FEIS are three to four times as far away.  Detailed archives of these weather measurements are available on-line from the present back to at least 1996.   NOAA’s Earth Systems Research Laboratory in Boulder has a whole website devoted to wind records for Boulder:  http://www.esrl.noaa.gov/psd/boulder/wind.html where an introductory sentence reads: “Boulder has some of the highest peak winds of any city in the US.”

The URS “analysis”, which never addresses these unusually high winds near Gross Reservoir, is totally incompetent.  They didn’t even address the high-wind map we provided in our DEIS critique.  We reproduce it here (see our DEIS critique for details).
Pg. 877 & 909, Chap. 3, pp. 499-505
[image: image7.png]



Response #751-12: 
This responds to a lengthy section in our report on adverse transportation impacts.  The reply emphasizes permanent new road construction near the dam (not part of our Comment).  It also briefly addresses SH 72, saying that “Denver Water is evaluating alternatives,” but providing no actual plan-of-action.  Finally, regarding tree-hauling, it says “It is unknown at this time the volume of trees that would be hauled off-site and the associated number of trucks. “

As a result, they claim they don’t know how many trucks/helicopters/etc. they will need, and thus they duck specifying actions at this time.  Instead, they say they will develop these in the future:  Denver Water would develop the final tree removal plan in cooperation with the USFS, Colorado State Forest Service, and Boulder County. 

This appears to be a retrenchment from a substantial, but flawed, tree removal plan and associated transportation impacts in the DEIS…they now say “we won’t tell you now.”

Pg. 905

Responses #751-52 & #751-48: 
The Corps acknowledges that there would be delays caused by slow-moving construction vehicles…

 Denver Water is evaluating alternatives for reducing construction traffic delays…. Denver Water would work with Jefferson and Boulder counties to address local traffic concerns. 

The Project would comply with all applicable State and Federal air quality rules 

For purposes of EIS analysis, the Corps assumes construction equipment used by the contractors would function as designed and conform to applicable noise emission standards. Denver Water would comply with all applicable noise ordinances….

The above words are the essence of the Corps reply to nearly two whole pages of specific Comments we made under the general heading of “Invalid Analysis of Socioeconomic Impacts.”  Virtually all of our specific criticisms, detailed below, are ignored in the reply.  The Corps is obligated to address each specific criticism and it has failed to do so.  Beyond that, the Response of the Corps does not at all address the underlying concern that the DEIS did not consider the special amenities that are central to residents of rural, mountainous neighborhoods: why people live here and the amenities that would attract new people to these neighborhoods.  We wrote: “The DEIS authors have no grasp of why people move to, or choose to remain in, these neighborhoods.”  Yet the Corps answer to this whole section of our Comments is to backtrack to the minimal state and federal standards that take no account of the special characteristics of these communities (as officially established by USFS and Boulder County land-use ordinances that apply to these lands).  Thus the so-called Response is illegally unresponsive to the central underlying issue.  The other element of the Corps Response is that Denver Water “is evaluating” some of the issues and “would work” with local jurisdictions…all in the future.  But the results of such evaluations should be available here, now, in this FEIS…not put off into the future.  The residents, government officials, and EPA need to know now how these vital concerns will be addressed before permitting proceeds.

Here are the specific concerns we raised in these two pages that are wholly unaddressed in this “Response”:

*  We stated that the qualities of the neighborhoods (e.g. serenity, rural lifestyle, narrow dirt roads) would be so severely degraded that potential home buyers would be dissuaded from moving here, during construction and for some years afterwards, that home values would fall.  Corps: no response.

*  Analysis of the Gross Reservoir PIA (a socioeconomic analysis district: see below) leaves out many affected residents in the Magnolia, Coal Creek Canyon, and Wondervu communities, just a few miles from the Project.  Corps: no response; the FEIS continues to evaluate just the same PIA (see our later map of the PIA, demonstrating that it is not centered on Gross Reservoir and omits many of the nearest affected residents).

*  We criticized the DEIS assumptions that construction activities would be perceived as only “minor nuisances” and “would be unlikely to cause permanent residents to leave.” We criticized the statement “Construction activities would be temporary and would not affect home prices” and another that states that “no loss of property tax funding would accrue” to taxing districts (they absurdly estimated the total tax loss to the county, school, and fire districts would be $182).  We asked for evidence about home prices and taxes from polls, from statements by local realtors, and from authoritative economic experts concerning similar projects in the American West….  Corps: no response.

The Corps states that it has expanded the analysis of socioeconomic impacts in 5.19.  The bulk of this section deals with minor impacts on the economy of the entire Denver metropolitan area and with riparian issues west of the Divide.  There is very little analysis of impacts on the local area which will be severely impacted while receiving no benefit from Denver Water’s water services.  What is stated is similar to what the DEIS stated and remains wholly unsupported:

Although temporary construction period activities would be a nuisance to local residents, it is unlikely that construction would cause permanent residents to leave the area.
 [construction traffic] would result in negligible impacts to operating conditions of the freeways, major arterials and minor arterials that serve the Gross Reservoir site.
The last statement appears to apply only to State roads, since it goes on to say: No traffic volume data exists for county roads
which is incorrect and illustrates the incompetence of this FEIS:  Just google “Boulder County CO traffic volumes” and the first link is to a map that shows traffic volumes on many County roads, including Magnolia, Flagstaff, and Gross Dam Roads.  Failure to be aware of and use these readily available data means that the FEIS fails to make required calculations of how the Project will augment existing traffic volumes on local roads.

On 5-499, regarding noise, it is stated that “overall the construction activities associated with the Gross Reservoir enlargement are not predicted to exceed relevant standards or guidelines.”  This is typical of the FEIS, regarding dust and many other issues, in claiming that the operations will adhere to State or Federal standards.  But those standards are minimal standards broadly applicable across the state and country.  The essence of our Comment being responded to concerns the special, unusual qualities of these neighborhoods and the environments in the Gross Reservoir vicinity, and how those would be degraded.  In a serene, quiet environment where people listen for distant bird-calls and which is set aside in County and USFS land-use policies for maintaining habitat for wild animals, whether noise levels exceed the EPA “standard for public exposure” is beside the point.  The unanswered question is:  How much will the ambient noise be exceeded by Project noise?  And that and analogous questions (regarding dust and other environmental degradations) that are implicit or explicit in our Comment are ignored in this Response.

On pp. 499-500 of Chap. 5, it states:  It is assumed that the changes in

visual quality would only be apparent to visitors located directly along the reservoir’s

shoreline and not from the vantage point of any surrounding residences.

Based on the information presented above, construction activities would affect only a small

number of local residents in the Gross Reservoir PIA. The majority of construction related

traffic would occur on SH 72 and Gross Dam Road. Although construction vehicles may

slow traffic on SH 72 at certain times, these vehicles, plus commuting construction workers,
would be only a small portion of total traffic. Additionally, the majority of traffic

on Gross Dam Road is related to recreation, and is not residential or commuting traffic.

Changes in air quality and noise would occur within a limited area in the immediate vicinity

of the construction sites. Impacts to the aesthetics of the area would likely not be visible to

residences surrounding the reservoir. Therefore, impacts to local residents would be short

term and minor to moderate.

It is false that the visual impacts would not be visible to “any” surrounding residences.  For example, the quarry operation is directly visible from homes along Lakeshore Drive.  The wording falsely minimizes the impact on commuters and citizens along SH 72.  

Pg. 877 and pg. 913, pp. 496-500 of Chap. 5

Response #751-11: More information has been added to the FEIS regarding the elk migration corridor near Gross Reservoir. An analysis of displacement effects to elk during construction has also been added to the wildlife analysis in FEIS Sections 3.9 and 5.9. 

 In Chap. 3.9, there is an outline of species of plants and animals in the Gross Reservoir area.  It is stated that it is based primarily on surveys about 8 or 9 years ago.  One significant species not mentioned is moose.  Since this species was reintroduced to Colorado in the late 1970s it has been spreading.  In particular, it reached Nederland about half-a-dozen years ago and has been seen in neighborhoods within 3 miles of Gross Reservoir the last two years.  Moose are likely to be near Gross Reservoir before this Project would begin. http://www.dailycamera.com/ci_23566258/boulder-countys-moose-population-rise
Other parts of this EIS dealing with environmental factors may be similarly out-of-date because of reliance on data a decade old.

The FEIS 3.9 mentions Boulder County’s Environmental Conservation Areas (ECAs) but does not discuss their implications.  For example, the July 2013 draft of Boulder County’s “Walker Ranch Management Plan Draft” describes the significance of the Winiger Ridge Herd of elk bordering on Gross Reservoir: 

Walker Ranch is part of the Hawkin Gulch/Walker Ranch/Upper Eldorado Canyon Environmental

Conservation Area (ECA), as outlined in the Boulder County Comprehensive Plan…. The Hawkin/Walker/Eldorado Canyon ECA was designated to recognize the importance of Walker Ranch as Critical Wintering Range and movement corridor for the Winiger Ridge Elk Herd, for the stands of old growth Ponderosa Pine, and the large mammal movement corridor created through the large protected area that is Walker Ranch….Walker Ranch is situated in such a way that it provides a vital movement corridor for the Winiger Ridge Elk herd and other large mammals. Specifically, the area west of the Meyer’s Gulch trail is essential in that elsewhere, movement is restricted to the north by Magnolia Road and Boulder Creek and to the south by Gross Reservoir and housing developments. Keeping this corridor open is key, as it allows

access to elk winter concentration areas, as well as severe winter range, located at the meadow

surrounding the Walker Ranch homestead. 

But the FEIS single sentence describing this ECA doesn’t mention elk.
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This portion of the Boulder County Comprehensive Plan map shows the Winiger Ridge (#6) and Walker Ranch (#7) ECAs, the  Winiger Ridge (#26) and Twin Sisters (#24) Natural Landmarks, and wildlife corridors (green dots).  In Chap. 5, pg. 290, the FEIS states:

The Hawkin Gulch/Walker Ranch/Upper Eldorado Canyon ECA, located below the dam, would not incur impact under the Proposed Action or any other action alternatives.

As can be plainly seen, nearly half of the Hawkin Gulch/Walker Ranch ECA lies at elevations above the Reservoir, as much as 1,500 ft. above at Twin Sisters, and it connects directly to the Winiger Ridge ECA, a short distance from the northwestern part of Gross Reservoir.  

Much of the discussion of impacts on elk in Chap. 5 deals with the minimal ~1% loss of habitat due to encroachment of the enlarged Reservoir.  More serious is the multi-year effects on elk migration and wintering during construction.  The FEIS says:  Construction activities on the east side of the reservoir could affect movement of elk near the reservoir and displace them to adjacent areas, but movement on the west side of the reservoir and most of the corridor is unlikely to be affected.

This does not consider that if elk movement along a corridor is seriously displaced at one point, it may cause the elk to seek an entire new route, potentially affecting much of the corridor.  [It is possible that the quoted Response substitutes “east” for “west” since such confusion occurs elsewhere in the FEIS.]

Pg. 878 & 907-8,  Chapter 3.9.1, Chap. 5.9.1

Response #751-58: 
We complained that “no compensatory mitigation” was proposed for “noise, visual (viewshed) impairment, socioeconomic impacts (e.g. home values), and land use issues (e.g. “improvements” to and heavy use of local roads, violation of stipulations in Boulder County’s “Forestry” zoning of these lands, violation of USFS land management regulations).” This generated:  
There are limited opportunities for mitigating short-term visual impacts resulting from a major construction project.

It then states that specific mitigation measures for visual resources were presented in the DEIS; but that flies in the face of the statement in the DEIS (Appendix M), which we quoted, “No compensatory mitigation is recommended ...[or] proposed.”

With regard to noise, the Response goes on to mention “limited measures” that would be conducted within the applicable noise standards and guidelines as administered by Boulder County and the EPA  and references Table 5.14-1 as the standards it would adhere to. As a general approach to evaluating noise, levels predicted to exceed background are evaluated to determine whether

county or State standards or other relevant guidelines could be exceeded. This Table refers to generic noise standards, generally established to protect worker health or protect residences from noise from other neighbors, typically applied 0 to 50 feet from the property line…i.e. least-common denominator standards, not involving any attempt to mitigate noise that exceeds current noise levels.  The Table lists residential noise levels allowed at 50 to 55 dBA (night and day, respectively), comparable to “dishwasher in the next room.”  That is completely incompatible with existing “quiet rural nighttime” noise levels near 30 dBA.  It says that Boulder County permits construction noise up to 75 to 80 dBA (night/day), equivalent to daytime noise in a “noisy urban area,” or a vaccum cleaner at 10 ft. or garbage disposal at 3 ft.  Destroying the quiet nature of this region is wholly incompatible with planned uses for wild animal habitat.
On pg. 5-422, it is stated: Construction traffic noise is predicted to comply with county ordinance requirements.    

after having stated that on-site construction equipment and vehicles would generally operate at 70 to 90 dBA (not including the blasting), but failing to specify the noise levels of trucks going to and from the site on neighborhood roads. 
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Additional comments in Response 751-58 relate to socioeconomic conditions.  Regarding the Gross Reservoir PIA (which includes only part of the affected communities), there is a list of construction related activities on pp. 5-496 – 5-497 that would potentially affect residents.  But the analysis that concludes that the activities would have minor effects is incompetent.  There is no understanding of these communities in the FEIS.  For instance, it is stated that the Aspen Meadows and Forsythe Rock subdivisions are located “east” of the Reservoir; in fact, they are west of the Reservoir.  The FEIS states these communities are quite small and are generally comprised of only a few homes.  This is patently false.  Not only have they failed to list all relevant communities, but the seven listed have hundreds of homes, not “a few” (Aspen Meadows alone has over 100 lots).
The FEIS (5-498) lists only six subdivisions, whereas actually Boulder County subdivisions within 3 miles of Gross Reservoir include:  

Eldorado Springs Canon, Juniper Heights, Pine Needle Notch, Lakeshore Park, Ridgewood, Aspen Meadows, Aspen Meadows 2, Aspen Meadows 3, Aspen Meadows 4, Aspen Meadows 5, Aspen Meadows 6, Cedar Ridge Estates, Wondervu Project, Wondervu Project South, Juniper Heights, Shady Wood, Crescent Lake Estates, Copperdale Lane, Copperdale Lane 2, Kuhlmann Heights, Kuhlmann Heights 2, Kuhlmann Heights 3, and Winigers.  These subdivisions (shown in yellow in the figure below using data from the Boulder County website) don’t include earlier wildcat subdivisions, such as the ~50 homes on Lazy Z Road and the similar number of homes on roads off of Lazy Z (including 30 homes in Lazy Z Estates).  There are additional subdivisions in both Jefferson and Gilpin Counties within 3 miles of Gross Reservoir.  
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  The FEIS conclusion that impacts to local residents would be short term and minor to moderate is belied even by the false analysis of the FEIS.  For example, just a few sentences above that conclusion on pg. 5-499, it states:  Temporary construction activities, described previously, would create major adverse short-term impacts to visual resources.  “Major” is not “minor to moderate.”  And “short term” is defined in the FEIS as 4 years (sometimes 5 years), which is a substantial fraction of the 15 years that most Americans live in a particular home (http://www.nahb.org/generic.aspx?genericContentID=110770&channelID=311).  Four years, plus the inevitable extended duration of most projects, would hardly be regarded as “short term” by most affected people.  The EIS states that most residents would not have to drive by construction sites, but that is only a minor part of the actual impact of the construction on surrounding communities.  Trucks removing logs or transporting other materials on several local dirt roads would be extremely impactful, especially the “permanent relocation of roads” described on 5-497.  The FEIS describes “rock-processing” and operation of a “concrete-production plant” that would operate “24 hours per day” would certainly disrupt the current serene character of the neighborhoods, where people hear coyotes howl from miles away and listen for distant bird-calls.
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The map above (Fig. 3-17.1 from the Draft EIS [a slightly modified PIA is defined in the Final EIS in Fig. 3.19-1]) shows the boundary of the so-called Gross Reservoir PIA, for which socioeconomic analyses are reported.  The definition of this PIA is preposterous in the context of this EIS, since it is hardly centered on Gross Reservoir.  It includes some largely uninhabited USFS and Open Space lands up to 4.5 miles northeast and west of the Reservoir, yet excludes the major populated regions in the Coal Creek area (primarily in Jefferson and Gilpin counties) beginning just half-a-mile southwest of the Reservoir, which would be severely impacted by the Project (e.g. many of the construction vehicle trips are along St. Hwy. 72).  Exclusion of the most populated nearby communities from the analyses is biased and unprofessional.

The FEIS states (5.19.1.4) that Residents of the Gross Reservoir PIA are unlikely to move out of the area in response to construction activities.  There is zero evidence for this statement (e.g. no polling results).  We have spoken with many residents who say they would absolutely move if the Project goes forward.  The section on “Home Values” makes several declarative statements, based on zero evidence, such as home values in the Gross

Reservoir PIA are not likely to be affected by temporary construction activities.  People who live here are certain that all the congestion, noise, and 24-hour-per-day activities would be a major disincentive for people thinking of moving here for the region’s rural amenities and property values would suffer greatly.  Where does the FEIS analysis counter these reasonable expectations?  It doesn’t.  It merely asserts that home values would not be affected.

On pg. 5-502, the FEIS states:

several small communities are located to the north, east, and south of Gross Reservoir.

None of these residences would be affected by noise or dust generated by construction

activities due to the distance between homes and construction sites along the reservoir.
As mentioned above, the FEIS confuses east with west.  But of course the nearby communities will be affected by noise, since noise carries for miles in this serene rural region.  And communities many miles downwind from the frequent Chinook winds in the area will certainly suffer from dust.  The FEIS just asserts the opposite, with no objective analysis.

Table 5.19-2 purports to show, in conclusion, that there would be “no impacts” on housing units or vacancy rates in the Gross Reservoir PIA and no impacts for home values except for a few homes on Gross Reservoir Rd.  But the source of the Table is credited to Harvey Economics in 2007 (indeed all the tables in 5.19 are credited to Harvey 2007).  This means that there was no reconsideration of the issues we and others raised concerning the Draft EIS in 2010.  The FEIS merely repeats the obsolete, biased, and faulty assertions of seven years ago.  This violates the requirements of NEPA to consider and evaluate public comments.

On pp. 504-505 of Chap. 5, the FEIS claims, ridiculously, that the total impact of the Project on taxes for Boulder County, the Boulder School District, and the Coal Creek Fire Dept. would be $182 per year.  This estimate ignores, of course, the large expected decreases in home values throughout the region.  It even ignores its own conclusion, a couple pages earlier, that there would be depressed home values – hence reduced taxes – along Gross Dam Rd.

The highly biased nature of the analysis, unchanged from the Draft EIS, is exemplified by claims that there will be benefits from employing a couple hundred workers but negligible maintenance and repair costs due to four years of heavy truck traffic on previously infrequently used rural roads.

Pp. 878-880

Response #751-46:  In response to our request that a new, competent DEIS be prepared, the Response is:  since the Corps will not make substantial changes to the Proposed Action that are relevant to environmental concerns, and there are no significant new circumstances or information relevant to environmental concerns and bearing on the Proposed Action or its impacts, a Supplemental document will not be prepared for the Moffat Project. 

Why is it a given that the Corps will not change the Proposed Action relevant to environmental concerns?  Is that not the whole reason for preparing an EIS under NEPA?  And it is manifestly false that there are no new circumstances or information.  Not only did our critique, and those of countless other individuals and entities, point out information ignored in the DEIS (e.g. the extraordinary windy conditions in this location), but the FEIS continues to exhibit major errors that require correction and would result in rejection of the Proposed Action.

Pg. 885

Response #751-54:  We commented that in determining the “need” for the extra firm yield, the DEIS failed to flexibly consider a range of conservation measures and explicitly ruled out evaluation of on-going strategies actually being implemented by Denver Water.  The Response does not address our Comment but goes off on a tangent about the other Alternatives that were evaluated.  We ask that our original Comment be addressed.

Pp. 887-889

Response #751-44:   
We commented with respect to the DEIS:  “the DEIS continues: “Implementation of the near-term strategies described in the IRP is beyond the scope of this EIS because there is no Federal nexus with the components that would require a Corps action, decision, or permit.” This basis for not considering the near-term strategies and other components of a reasonable alternative to developing 18,000 AF/yr appears to explicitly violate 40 CFR 1502: “An alternative that is outside the legal jurisdiction of the lead agency must still be analyzed in the EIS if it is reasonable.” 
The Response is that the quoted words have been deleted from the FEIS.  But the substantive fact remains that neither the DEIS nor FEIS examine reasonable conservation-intensive alternatives, which are “reasonable” and have been widely discussed.  Indeed, the Response says that Denver Water’s near-term strategies have been considered in the Corps’ review of the Project Purpose and Need.  However, as described in the previous paragraph, the DEIS explicitly says that they are not evaluated.  So it remains the case that the FEIS fails to examine the very reasonable alternative that has long been publicly advocated that Denver Water increase its conservation measures and thus decrease (to zero) the required firm yield.  Failure to evaluate this reasonable alternative continues to explicitly violate 40 CFR 1502.14.

Pg. 889

Response #751-1: 
We commented with respect to the DEIS:  “The DEIS’s “Purpose and Needs” chapter concludes with this statement: “It is Denver Water’s opinion that additional water supply and the associated distribution facilities would help meet these needs.” But a desire is not a “need”. An “opinion” is not a robust technical “demonstration.” The basis for this project should be a demonstration that the project meets demonstrated “requirements” and that negative consequences of the project would be less severe than the projected consequences for Denver Water users if the requirements aren’t met. That this demonstration is absent from the DEIS is a major failure.”

The Response does not address our Comment.  It merely reasserts that there is a “need” that the Project would meet.

Pg. 890

Response #751-36: 
We provided examples of how Denver Water’s tiered rate structure provides less incentive to conserve than more steeply tiered rates for other cities in dry desert-like climates in the American west.  The Response merely cites some of Denver Water’s conservation programs without quantitatively comparing with programs of other relevant cities.  Thus our point that Denver Water has not implemented stronger but demonstrably feasible conservation strategies that would off-set the assumed “need” is not addressed.

Pp. 891-2

Response #751-34: 
We complained that because the “need” has been defined to be an additional 18,000 AF/year, the DEIS refuses to evaluate positive alternatives that would eliminate the need for the extra water...an extreme example of tautology and circular reasoning. 
The Corps Response says that water conservation is included in all Alternatives, but it once again fails to consider whether more conservation, as practiced in other cities, might obviate some or all of the 18,000 AF “need”.  Indeed, since the middle of the last decade, Denver Water has exceeded the water conservation goals that were assumed in the DEIS and remain unchanged in the FEIS.  So they are stuck on “a portion of the need that conservation cannot meet” without actually evaluating whether more conservation could meet it.  This is illogical and defies NEPA in failing to consider new information and evaluating “reasonable” alternatives.

Our Comment went on to request, instead of vague qualitative statements about effects of droughts, an actual quantitative model yielding probabilities of numbers and durations of future droughts of various severities, so the negative effects of such droughts (e.g. curtailment of lawn watering) could be balanced against the negative impacts and costs of the Project itself.  The Response is silent on this paragraph of our Comment.  Isn’t the Corps required to answer subsequent questions like these?

The Corps Response does discuss the other “two legs” of the “need”: reliability and balancing the north and south parts of the system.  But there is no analysis of whether these two “needs” might be accomplished by cheaper alternatives if an intensive conservation approach made the first need go away.  The Corps and Denver Water appear to be totally stuck in a rut: in violation of NEPA, they will not evaluate reasonable alternatives that have been proposed.

Pp. 892-895

Response #751-35: 
We outlined an argument that the negative impacts on communities surrounding Gross Reservoir are “unjust” because the negative impact on Denver citizens (slight possibility of occasionally having to endure a temporary ban on watering grass) is something we live with 24 hours a day, 365 days a year, because we are forbidden by Colorado law to use any of our water outside our homes ever.  This is a matter of environmental justice.  The Corps’ one-line referral to a table in the DEIS (copied in the FEIS) totally fails to address the issue of justice.  Doesn’t NEPA require them to at least address such a fundamental concern raised about the DEIS?

Pg. 896

Response #751-15 
We raised, as an example of the general feature throughout the DEIS of failure to provide specifics so that stakeholders and others potentially affected could evaluate impacts, the point that the DEIS says that gravel will be hauled to the dam site from Longmont, on the other side of Boulder County, but did not specify which of many possible roads through metropolitan Boulder might be used so that people living along those roads could make input to the process back in 2010.  The Response says simply the Corps based the EIS analysis on the reasonable assumption that off-site sources would be hauled from Longmont.  It still doesn’t say what roads might be used.  Thus it disenfranchises many thousands of residents of the City and County of Boulder from making input and thus makes a mockery of this public process.

Pg. 897

Responses #751-50, -40, and -51: 
We criticized the economic analysis in the DEIS for improperly giving weight to a presumed future rather than near-term consequences and we referenced a figure in the DEIS outlining the analysis methodology showing the years 2006 (“Current Conditions”), 2016, and 2032 (when the Project would be fully operational).  The Response says that a new “format” has been adopted, as illustrated on Pg. 4-5:
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This is a shocking, indeed laughable, depiction of FEIS methodology.  First, it continues to call 2006 “Current Conditions,” which is manifestly not true and shows contempt for the public by failing to update the analysis during the four years that have elapsed since public comment was received on the DEIS during which this FEIS was being prepared.  For evaluation in 2014, the year 2006 – well before the Great Recession – is hardly “current” by any use of the English language.  (The Corps response that 2006 is the appropriate year to use for Current Conditions since that is when biological and cultural field information was collected is absurd since many years have passed during which the obsolete data could and should have been updated.) 

Moreover, the new diagram completely bypasses the near-term effects that we expressed concern about being downweighted.  The report now chiefly relies on the “cumulative effects” of the Project as manifested 18 years from now and wholly ignores, in its basic framework, a quarter-century of past history or ongoing “effects”.  (The Response to our Comment makes zero mention of the down-weighting of near-term effects we complained about.)

Pp. 898-900

Response #751-2:
We commented that in Chap. 1 and throughout the DEIS, it was never acknowledged in the economic analysis that Denver Water’s rate-payers are being subsidized in various ways, and that they would be further subsidized by residents of communities surrounding the Reservoir to the degree that we are not fully compensated for those negative effects of the Project that are not fully mitigated.  The Response wholly fails to address the subsidy and inequity issues we raised, but simply states the formula by which Denver Water rates are determined.  

Pp. 914-6

Response #751-17, -14, & -18: 

We pointed out numerous outright errors in mapping and discussion of access roads in the area in the DEIS, and we complained about lack of specifics about what roads would be used, would have to be widened or changed, and described how local residents would not consider changes to local dirt/gravel roads to be “improvements” but rather negative to rural values.  The Response is bizarre.  The FEIS now specifies particular road changes in the immediate vicinity of the Dam and Reservoir, but then says that No other roads in the Project area would need permanent improvements. 

Yet it goes on to say that access points for tree removal would include SH 72, Gross Dam Road, and across Winiger Ridge using FR 359 and CR 68 and that Roads would be made passable for logging trucks through various improvements such as widening, filling in mud holes, and top dressing with gravel to strengthen the road surface. 

Well, which is it?  The western part of CR 68 (and we are not discussing 68J at this point, though the FEIS is confused about these two road segments) is so narrow that two normal automobiles going in opposite directions have difficulty passing each other.  Yet local residents like and want this narrow dirt road to retain its rural character.  So how can the Corps reconcile the mutually contradictory statements that no other roads would be improved yet it intends to use logging trucks on CR 68?  It illustrates how shallow and incompetent the analyses in this FEIS are.  Furthermore, if CR 68 is used, then Magnolia and CR 97 would have to be used, even though they aren’t listed, because there is no other way to get to CR 68.  CR 97 in its present state is wholly inaccessible by logging trucks (this is a road that is labeled in the wrong place in Fig. 3.12-1).

Given how CR 68 is mapped in Fig. 3.12-1 (it is actually CR 68J in the location of the label), we wonder if the absent URS analysts are aware that the portion of that road near Gross Reservoir is totally impassable not only by logging trucks, but also by ordinary motor vehicles and by most high-clearance 4-wheel-drive vehicles?  In Fig. 3.15-1, a road is labeled as “CR97E Lazy Z Rd.” which is totally mistaken; Lazy Z Rd. ends nearly 2 miles west of this location.  The people who prepared this report have zero concept about the on-the-ground realities around Gross Reservoir.

Pp. 916-919

Response #751-3 
We complained that the “study area”, roughly the existing FERC-licensed boundary area, and extended only along roads and streams, was too small to capture many of the major, direct impacts in surrounding regions.  The Response says:  The study area is reasonable for an EIS-level of analysis because it includes all areas potentially affected by direct impacts from the Project during construction activity. 

That statement is false.  There are many direct impacts that extend miles beyond the boundary of the study area, including elk migration, sound (e.g. from helicopters, trucks, and 24-hour rock-processing operations), dust from Chinook-driven winds, and impacts on local bird populations.  The study area was and remains unreasonably restricted, resulting in false conclusions about Project impacts in surrounding parts of Boulder, Jefferson, and Gilpin counties.

Pp. 921-2

Response #751-47: 
This Response is to a lengthy part of our Critique, in which we pointed out the numerous ecological resources that would be seriously impacted by the Project, and complaining that the DEIS called the impacts “minor” (without justification) and recommended or proposed “no compensatory mitigation” for the impacts.  We pointed to specific elements of USFS and Boulder County land-use plans, designations, and zoning conditions (e.g. Potential Conservation Area, Environmental Conservation Areas, Forestry zoning, Natural Landmarks, and Open Streamside Corridors) and quoted pertinent goals and policies relevant to these designations.

The short three-sentence Response totally ignores the incompatibility of the Project with these land-use designations and policies, asserting that impacts are “short-term” or “minor” and fails to explain why zero mitigation is proposed.  It simply asserts that there is an absence of major conflicts with other existing land uses, which is blatantly false.  This does not constitute a substantive response to a highly relevant and substantive criticism of the DEIS.

In several places, the FEIS and Responses state that the Project is compatible with Boulder County’s Forestry zone:  e.g. from pg. 755 of the Responses, they say: The Moffat Project is not contrary to Boulder County regulations. The land use contemplated by the Moffat Project is included in Boulder County’s current zoning at and around Gross reservoir. One of the uses contemplated under a “forestry” zoning is “water reservoirs.” 

This is a partial truth, at best.  Caveats apply to Boulder land-use designations, such as:  “…may be allowed to establish if subject to Special Review to assure the use is located, designed, and operated in harmony with neighboring development and the surrounding area and does not adversely affect the public health, safety, and welfare.”  There is nothing about the Project that is harmonious with the surrounding area.
Pp. 922-4

Response #751-13: 
We pointed to an error in a DEIS statement about motorized access to Winiger Gulch Inlet.  The Response says that the sentence has been clarified.  But it has not.  The sentence in the FEIS is unchanged from the erroneous sentence in the DEIS.

Pg. 924

Response #751-27: 
Despite words in the DEIS describing considerable degradation of visual resources, we complained that no compensatory mitigation was proposed.  The Response falsely implies that these are dealt with by Article 414 of Denver Water’s FERC license, the “Visual Resource Protection Plan.”  However the text of the FEIS (e.g. Pg. 5-464) states the opposite: it says that short-term impacts cannot be mitigated to meet objectives of 414 and that long-term impacts can only be “partially” met.  Thus the statement in this Response that The proposed Moffat Project is compatible with Article 414 is a bald-faced lie.  And the Response fails to explain why it is satisfactory that there will be no mitigation of these admittedly substantial impacts.

Pg. 926 

Response #751-23: 
We pointed out that according to the DEIS, Colorado Dept. of Transportation (CDOT) guideline criteria require noise abatement when noise levels “substantially exceed the existing noise levels,” defined as 10dBA or more above existing noise levels.  Since, as the DEIS states, existing noise levels are as low as 30 to 40 dBA in the vicinity of Gross, the Project activities would generally, and sometimes grotesquely, exceed ambient noise levels by much more than 10dBA.  We decried the conclusion of the DEIS that there would be no mitigation of the greatly increased noise proposed.

Far from addressing this serious issue, the Corps Response backtracks from the CDOT criteria and states:  All Gross Reservoir construction and operation activity would be conducted within the applicable noise standards and guidelines as administered by Boulder County and EPA,   In other words, this serene, remote, ecologically sensitive area would now be governed by least-common-denominator noise criteria applicable to urbanized areas of the County and the Nation.  This is shockingly irresponsible and indefensible.  (We address noise in more detail in our above comments on Response 751-58.)

Pp. 927-9

Response #751-9: 
We complained that the enumeration of bird species near Gross in the DEIS was incomplete and failed to reference the much more comprehensive list in MEPP, to which the Corps had been guided by the Boulder County Commissioners in 2003.  The Response says that adding a more complete list would not change the analysis of impacts and mitigation for migratory birds under the Migratory Bird Treaty Act. 

How can they possibly know that, without evaluating more comprehensive studies?  Birds of concern, listed by MEPP, include:

[image: image6.png]Species Federal Status' |CNHP? USFSReq2® |BCNA*
Ring-necked Duck 5
Sharp-shinned Hawk 5,53548

Cooper's Hawk G4, 53548

Northern Goshawk (c2) 64,538 X 2
Golden Eagle G4, 53548 5
Peregrine Falcon LE G4.52B,T2_|X 3
Flammulated Owi X 5
Three-toed Woodpecker 65,5354 |X 5
Olive-sided Flycatcher X

Willow Flycatcher X 25
Pygrmy Nuthatch X 5
Golden-crowned Kinglet X 5
Veery 5,53548 3
Savannah Sparrow 5,53548 5
Fox Sparow X 5
Evening Grosbeak 65,52538





Pg. 929

Response #751-26: 
We complained that Forsythe Falls, a major scenic destination in the region which would be inundated by the Project, was not even mentioned in the thousands of pages of the DEIS, despite being located within the small “study area”…one more example of the shoddy incompetence of the DEIS.  The Response disingenuously suggests that it was mentioned in the DEIS, which is false.  The Response goes on:  Forsythe Falls, a seasonal waterfall, would be inundated by the Proposed Action. This is discussed in more detail in FEIS Section 5.17.1.1. 

In fact, there is little more discussion beyond this admission that the falls would be inundated and that it would constitute a “major, long-term impact.”  No mitigation is proposed for total destruction of the only waterfalls within many miles.

Pg. 930

Response #751-8: 
We wrote that Colorado Dept. of Wildlife specifies no human activity should occur within 1/3 mile of the nest of red-tailed hawks, which are common near Gross.  The Response states No red-tailed hawk nests were identified in 2005 or 2010 surveys conducted for the Project and they were observed flying overhead only occasionally during field work.  The Response should be interpreted as indicating the shoddiness of the surveys, for red-tailed hawks are the most common raptors near Gross Reservoir and it is inconceivable that there are no nests within 1/3 mile of the proposed Project.
Pp. 931-2

Response #751-19: 
We questioned an incorrect highway designation in the DEIS, but surmised that the statement about “negligible impact on traffic volume” was meant to refer to SH 72.  The Response indicates that they did mean SH 72 and stands by the “negligible” statement.  Far from addressing our suggestions that they badly underestimated the additional Project-induced traffic on this critical road, they now back away and state:  It is unknown at this time the volume of trees that would be hauled off-site and the associated number of trucks.   It is completely indefensible at this stage, and after a specific “Haul Study” commissioned by Denver Water a few years ago, for the Corps to claim that it is “unknown” how many of the 200,000 trees to be cut down would pass, slowly, along this thoroughfare.  The major impact of the historic floods last autumn on communities near Gross was closure of SH 72 for a couple of months, completely cutting the community off from access to Boulder, Golden, Denver and other cities on the plains below.  Slow lumber trucks on this ~10-mile-long road, with no opportunities to pass, would very seriously impede normal commuter and residential traffic…and the time to assess what, if anything, could be done about it is NOW, before permitting.

Pp. 933-5

Response #751-0: 
Our Comment and this Response deal with issues of urban growth and water availability.  In one sentence in the Response, it is stated that Denver Water cannot dictate “landscaping”.  But Denver Water can, and should, place heavy incentives against the dominant use in Denver of very water-hungry Kentucky bluegrass.  There are plenty of grasses suitable for lawns in urban areas of Colorado that use one-half or less water than Kentucky bluegrass, according to studies by Colorado State University and other entities.  Since lawn-watering accounts for a significant fraction of residential water use in Denver, steeply tiered rate structures combined with educational campaigns could significantly reduce the supposed “need” for water by Denver Water.

Pp. 935-7

Response #751-20:
The DEIS said that traffic volume data were not available for Gross Dam Road.  We cited a Boulder County website that provided traffic volume data for Gross Dam Road.  The Response indicates that the data have been entered in Fig. 3.12-1.  However, they are NOT entered on that figure.  The current FEIS continues to claim that traffic volume data are not available for most Boulder County roads.  As we state in commenting on Responses #751-52 and -48 above, traffic volume data are and have generally been available for many Boulder County roads near Gross Reservoir.  Failure to show them in Fig. 3.12-1 or evaluate them reflects the incompetence of URS in preparing this report for the Army Corps.

Pp. 938-9

Response #751-65: 
We asked about the lack of analysis of fire in this windy, fire-prone region:  Where is the analysis of the possibilities that the construction, logging, and/or tree-disposal operations might cause a fire? This is a fire-prone area and in 2000 there was a major fire around Gross Reservoir (see photo). There were also dangerous outbreaks after a controlled burn along Winiger Ridge in 1999. Where are these factors evaluated? 
The Response claims:  Refer to FEIS Section 5.19 text for additional analysis.  We have searched on the word “fire” in this Section and find zero analysis of the fire potential.  The only text concerns socioeconomic aspects of taxation and costs to local fire departments.  Thus our question remains unanswered…and it is a very serious issue.

Pp. 939-40

Response #751-38: 
We noted that the DEIS stated re water conservation: “These strategies, however, do not resolve the issues of system vulnerability, flexibility, or reliability.” The Corps has reiterated this point in several Responses to our Critique in the FEIS.  But we went on to say:  measures could be taken to enhance existing facilities, for example with built-in redundancies, so that they are less likely to fail. Another example would be to implement controlled burns and other forest management techniques to lessen the chances of another major fire that would otherwise potentially curtail the effectiveness of Denver Water’s southern system. Unfortunately the DEIS is wholly remiss by failing to consider these reasonable alternatives. 
In its Response, the Corps fails to say why it refuses to consider such a combination of enhanced conservation with steps like those cited above to meet the three aspects of its perceived “Need”.  Thereby it violates NEPA in failing to evaluate “reasonable” alternatives.

Pp. 940-2

Response #751-39 and -64: 
We questioned why, in the 2009 DEIS, estimates of future water use by Denver Water’s customers came from a 2002 study.   We asked why population forecasts didn’t include uncertainties (error bars) so that a range of future needs could be evaluated.  The Response cites studies from 2007 and 2008, prior to the effects of the Great Recession.  A simple Google search reveals professional population projections for Denver made in early 2014 (lower in 2014 than those old forecasts quoted in the Response).  Why does a 4-year effort to prepare a Final EIS fail to use more up-to-date forecasts?
 Pp. 942-4

Response #751-60: 
We noted that the DEIS was biased in concluding that the Project would have “minor beneficial economic effects” (e.g. additional employment of construction workers) but failed to indicate that an enhanced conservation alternative would also have benefits (e.g. additional employment by those installing low-flow toilets).  The Response says about benefits of a conservation alternative:  quantification of associated costs or benefits [would be] impossible.  Of course, detailed, robust quantification of any scenario can’t be done with confidence, but that applies equally to the adopted Alternative.  The Response simply evidences the continuing biases of the URS and Army Corps.

Pp. 94
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